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STATEMENT OF QUESTIONS PRESENTED 


This Court remanded the underlying NLRB decision 
involved herein back to the Board. It directed the Board 
to either recite the reasons for accepting the settlement on 
which the decision was based, or to give the Union an op- 
portunity to be heard on its objections. The Board has 
attempted to justify the settlement. The questions presented 
are: 


1. Whether the Board, in its proceeding pursuant to 
remand of the case, has fully complied with the requirements 
of the Court’s prior opinion herein. 


2. Whether, upon the basis of the reasons set forth in 
the supplemental decision, the Board acted within its dis- 
cretion in accepting the stipulation as the basis for the 
order, notwithstanding the Union’s objections. 


3. Whether, under the circumstances disclosed in the 
record of the case, the Union was entitled to a hearing, as 
of right, on the settlement. 
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Jurisdictional Statement 


The supplemental decision and order of the National 
Labor Relations Board, which the Board seeks to enforce 
in Case No. 16,964 issued on January 23, 1962. The supple- 
mental decision and order issued pursuant to a decision and 
remand of this Court decided July 27, 1961, in Case No. 
16,057. The petition to enforce this supplemental decision 
was filed with this Court on April 6, 1962. 


The statutory provisions under which jurisdiction for 
this petition is based are Sections 10(e) and 10(f) of the 
Labor Management Relations Act, 1947, 61 Stat. 147-148, 
29 U. S. C., Sections 160(e) and 160(f). 


Statement of the Case 


This case arises from unfair labor practice charges filed 
by the Textile Workers Union of America (herein the 
Union) with the Board on January 11, 1960. The charges 
alleged that Roselle Shoe Corp., Harry H. Lebowitz, Charles 
Rosenthal and Balfi Shoe Inc. (herein collectively the 
Employers) had, inter alia, violated Sections 8(a)(1), (3) 
and (5) of the Act (JA(1) 2-4).° Pursuant to these charges, 
the General Counsel of the Board, in April, 1960, issued a 
complaint against the Employers. 


I. The Pleadings 


The complaint alleges as follows: The Union was the 
collective bargaining representative of the production and 
maintenance employees of the Roselle Shoe Corporation 
(hereinafter referred to as ‘‘Roselle’’), at its plant in 
Port Jervis, New York. In July, 1959, Roselle began bar- 


* Throughout this Brief, the Joint Appendix in the earlier pro- 
ceeding is designated JA(1); the post-remand Joint Appendix is 
JA(2). 
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gaining with the Union regarding the wages and working 
conditions of Roselle’s 113 employes. During September, 
1959, Roselle refused to bargain with the Union regarding 
a grievance, and some of the employees went on strike. 
Roselle refused to reinstate the striking employees until 
they abandoned their demand that Roselle bargain about 
the grievance. 


On October 9, 1959, all of Roselle’s employees went out 
on strike in support of the Union’s contract demands. 
During this strike, Roselle bargained individually with some 
of the employees, and disseminated false and misleading 
information in order to undermine the representative status 
of the Union. Finally, during October, 1959, Roselle, while 
the strike was still continuing, transferred its operations 
from Port Jervis to a new plant, in Wilkes-Barre, Penn- 
sylvania, set up by its successor and alter ego, Balfi Shoe 
Corp. This transfer, and the hiring of employees for the 
Wilkes-Barre plant was concealed from the Union. The 


Wilkes-Barre plant, operated by Balfi, does the same type 
work as was done in Port Jervis. In December, 1959, the 
striking employees of Roselle applied for reinstatement 
in the Port Jervis plant. Their applications were refused. 


Harry A. Lebowitz and Charles Rosenthal were officers 
and agents of Roselle and Balfi Shoe during the above inci- 
dents, and were responsible for the conduct of the two cor- 
porations. 


The complaint further alleged, inter alia, that the move 
to Wilkes-Barre, the concealment of the Wilkes-Barre hir- 
ing, and the refusal to reinstate the Port Jervis employees, 
all violated Sections 8(a)(3) and (5) of the Act. Pursuant 
to Board practice, the complaint did not allege the relief 
sought. 

The Employers filed an answer, generally denying the 
allegations, and posing several affirmative defenses (JA(1) 
12, 13). 


Il. The Settlement 


In July, 1960, the General Counsel entered into a settle- 
ment stipulation with the Employers. This settlement pro- 
vided, inter alia, that the Respondents would consent to the 
entry of an Order, in the appropriate Court of Appeals, 
requiring them to cease and desist from: 


(1) Refusing to bargain with the Union as the ex- 
elusive representative of its employees in their Port Jervis 
plant if they reopen their plant; 


(2) Transferring their Port Jervis plant (in the futare) 
without prior notice to the Union; 


(3) Refusing to reinstate employees unless they aban- 
don bargaining demands; 


(4) Discouraging membership in the Union by dis- 
charging or refusing to reinstate employees (JA(1) 17, 18). 
The agreed-upon Order also required the Employers to 


take certain affirmative action. The Employers’ principal 
affirmative obligations were to: 


(1) Offer reinstatement, at their Wilkes-Barre plant, 
and the payment of moving expenses to their Port Jervis 
employees ; 


(2) As a back-pay settlement, pay the lump sum of 
$12,000.00 to be distributed to their 113 Port Jervis em- 
ployees; 


(3) Post a notice for sixty days at their Port Jervis and 
Wilkes-Barre plants outlining their obligations under the 
settlement (JA(1) 19-22). 


Ill. The Objections 


The Union wrote the General Counsel that the pro- 
posed settlement was an inadequate remedy for the unfair 
labor practice charges. It asked that a hearing be held 


(citing Marine Engineers Beneficial Association v. N. L. 
R. B., 202 F. 2d 546 (C. A. 3, 1953)) to permit it to voice 
its objections to the settlement (JA(1) 30, 31). It further 
outlined its objections to the settlement’s provisions in 
a petition which it sent to the General Counsel at the time 
the settlement was being considered (JA(1) 31-38). 


The petition pointed out, inter alia, that by even the 
roughest calculation, the gross back pay due the Respond- 
ents’ 113 Port Jervis employees would be near $80,000.00 
rather than the $12,000.00 provided for in the settlement. 
The petition also contended that the relief provided did 
not effectively remedy the Respondents’ unlawful move 
from Port Jervis to Wilkes-Barre, which extinguished the 
jobs of the Port Jervis employees. (Since the settlement 
permitted the Respondents to continue to operate exclu- 
sively in Wilkes-Barre, the Port Jervis employees were 
thus required to move to Wilkes-Barre.) The only relief 
available to the Port Jervis employees was the payment of 
their moving expenses to Wilkes-Barre, plus the back pay 
provided. 


The Employers received a copy of the Petition, and sent 
a letter to the General Counsel, arguing that the settlement 
was adequate (JA(1) 41, 42). 


After these communications! were received, the Board, 
on October 5, 1960, issued a Decision and Order which, in 
effect, adopted the settlement stipulation proposed by the 
General Counsel (JA(1) 48-51). That decision, in a foot- 
note, denied the Union’s objections and request for a hear- 
ing as lacking in merit (JA(1) 44). The footnote gives no 
explanation of the Board’s rationale, and cites no evidence 
to counter the Union’s objections. 


IV. The Review and Remand 


The Union, on November 6, 1960, filed a petition with 
this Court for the review of the Board’s Decision and 


Order. The petition contended that the settlement was 
inadequate and that the Union had a right to a Board hear- 
ing on the merits of the settlement. 


On July 27, 1961, this Court decided that: 


“In this situation, and limiting ourselves to the cir- 
cumstances of this case, we are of opinion the order 
cannot stand without either (1) a reasonable oppor- 
tunity for the Union to be heard on its objections or 
(2) a presentation on the record of reasons for ac- 
ceptance of the stipulation as the basis for the order 
notwithstanding the Union’s objections—a presenta- 
tion which in light of those objections would enable 
a reviewing court to make an intelligent decision as 
to whether the Board’s action was within the broad 
discretion we recognize the Board possesses.’’ 
(JA(2) 8). 


The Court remanded the case to the Board for further 
proceedings consistent with its opinion. 


V. The Supplemental Decision 


On January 23, 1962, the Board issued a supplemental 
decision pursuant to the remand (JA(2) 12). 


The decision outlined the circumstances underlaying 
the original decision and, in the end, affirmed the original 
decision in all respects. 


The important contentions asserted in the supplemental 
decision are: 


1. One of the elements justifying the settlement was 
the uncertainties inevitably connected with a trial, and, in 
addition, the advantage of immediate payment for the em- 
ployees involved, as opposed to the possibility of greater 
sums won only after protracted litigation (JA(2) 16, 17). 


2. Although the complaint was ‘susceptible’? of the 
interpretation that the move from Port Jervis to Wilkes- 
Barre was a runaway shop, the Regional Director had not 
contemplated taking such a position at the hearing (JA(2) 
17, 18). The Director advised the Board that, even after 
the move, the Employer considered resuming operations in 
Port Jervis. The Director and the Board concluded from 
this that the move was apparently not unlawfully motivated. 


3. Because of the Regional Director’s position on the 
‘‘legitimate’’ motives underlying the move (or the possi- 
bility of returning), the Board decided that $12,000.00 was 
an adequate back pay award (JA(2) 19). It held that, 
even if the initial move was unlawful, the violation was 
corrected when the Employer ‘‘considered’’ resuming Port 
Jervis operations. Thus, $12,000.00 was a reasonable award 
for the time from violation to correction. 


4. Restricting the bargaining rights of the Union to 


Port Jervis—as opposed to also including Wilkes-Barre— 
was appropriate under the circumstances of this case 
JA(2) 20, 21). The Employer’s Wilkes-Barre employees 
were represented by another union which had already been 
certified by the Board. The Board was precluded from 
considering the legitimacy of this certification because the 
Regional Director for the region involved had not issued 
an unfair labor practice complaint against this incident. 


5. Prior to the submission of the settlement stipulation 
for Board approval, the Union had been made aware of the 
substance of the recommendations of the Regional Director 
and General Counsel about the settlement and the basic 
reasons for the recommendations (JA(2) 16). 


(As a matter of fact, the Union representatives (who 
were not lawyers) received only a cursory oral outline of 
the reasons for the proposed settlement from the Board 
agents handling the case. In view of the complex legal 
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rationale which the Board offers in support of the settle- 
ment, it is obvious that an unwritten summary of these 
reasons given to a layman is a meager basis for his under- 
standing the situation.) 


Statutes and Regulations Involved 


The pertinent provisions of the Labor Management Re- 
lations Act, 1947, 61 Stat. 136-162, 29 U.S. C. et seq. and the 
Rules of Federal Procedure are set forth in the appendix. 


Statement of Points 


1. The Board has not yet complied with the require- 
ments of the Court’s prior Opinion. 


2. The justifications for the settlement set forth in the 
supplemental decision are inadequate. 


3. Under the circumstances disclosed in the record of 
the case, the Union was entitled to a hearing on the settle- 
ment. 


Summary of Argument 


I. The object of the remand was to have the Board 
prepare a record which would permit the Court to decide 
whether the settlement was justified. The only addition to 
the record since the remand is the supplemental decision. 
Because of the conflicting and conclusory nature of the text 
of the supplemental decision, the Court still cannot decide 
whether the settlement was justified. 


I. Accepting the conclusionary material in the supple- 
ment decision at its face value, the settlement is still an 
inadequate remedy for the unfair labor practices alleged. 
For instance, the complaint in the unfair labor practice pro- 
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ceeding appears to allege a runaway shop violation. The 
decision still does not explain why the runaway shouldn’t 
be ordered to return. 


II. If the Court still does not wish to overturn the 
settlement, a Board hearing on the merits of the settlement 
is still essential to create a record for review. The con- 
clusions and speculations in the supplemental decision 
demonstrate that an adequate record cannot be made until 
the papers underlying those conclusions are before the 
Court. In addition, once these papers have been disclosed, 
the Union must be given some right of rebuttal—which it 
has not had up until now—in view of the in camera nature 
of the previous proceedings. 


Argument 
I. The Settlement Is Still Unjustified 


The Board argued that the principle of a ‘‘bird in the 
hand’’ was a key consideration in justifying the settlement; 
that it’s more important to insure the employees some 
immediate return than possibly greater benefits in the 
future (JA(2) 16, 17). 


But the Board and this Court still have the responsibility 
of applying this general principal to the facts in this case. 
We have to keep in mind that the Union’s estimate of 
$80,000.00 gives the employees over six times as much money 
as the Board’s. Also, the Union’s remedy—requiring the 
runaway’s return—assures the employees reemployment at 
their former jobs (JA(1) 35). This aspect assumes special 
importance when we recognize that they would have con- 
siderable difficulty in finding comparable employment in the 
small town of Port Jervis, in an essentially rural area. 


The specific justifications offered by the Board are that 
the Regional Director doesn’t believe there was a runaway 
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shop violation and that, in any case, that violation only 
existed over a period of a few months. If the record sup- 
ports these contentions, the Board’s may be justified. How- 
ever, the record shows that the alleged position of the 
Regional Director is shot through with inconsistencies. 


The unfair labor practice complaint was signed by the 
Regional Director (JA(1) 12). We assume it represents 
his considered opinion of what happened in the case, and 
why. The complaint (JA(1) 6-11) alleges that, prior to 
the move, the Employer engaged in the following unfair 
labor practices directed against its employees and the 
Union: It refused to bargain with the Union about a piece 
rate grievance (Complaint, f11, 12) ; it refused to reinstate 
employees who struck against this refusal until they aban- 
doned the grievance (Complaint, 113, 14, 15); it bargained 
individually with its employees in violation of its duty to 
deal with their collective bargaining representative (Com- 
plaint, 118); and it disseminated false and misleading in- 
formation concerning its business operations in order to 
unlawfully undermine the Union (Complaint, 719). 


The complaint further alleges that, at about the same 
time these actions were occurring, the Employer transferred 
its plant from Port Jervis to Wilkes-Barre without notice 
to the Union, and while concealing the move from the Union 
(Complaint, 120(a)), it also hired employees in Wilkes- 
Barre without notifying the Union (Complaint, 120(a)), 
and apparently set up a new corporation to further its 
course of concealment (Complaint, 2, 3,4). The complaint 
alleged that since December, 1959, the Employer had refused 
to reinstate its Port Jervis employees in Port Jervis (Com- 
plaint, 121(b)). The complaint also alleged that the con- 
cealed transfer and the failure to reinstate constitued dis- 
crimination under Section 8(a)(3) of the Act (Complaint, 
123). The complaint finally alleged that all of the above 
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acts constituted a violation of the Employer’s duties to 
bargain collectively in good faith (Complaint, 124). 


The supplemental decision said that ‘‘the results of the 
Regional Director’s investigation were such that he had 
not contemplated actually urging that the transfer was 
discriminatorily motivated and effected discharges in vio- 
lation of that section’? (JA(2) 17). Apparently, the Re- 
gional Director contends that his conclusions are different 
from those in the complaint he ‘signed. They are also dif- 
ferent from the conclusions which most observers would 
make from a reading of the complaint’s allegations. Those 
allegations disclose a pattern of unlawful conduct which 
would typically precede a runaway violation: various acts 
of anti-union hostility, an attempt to undermine lawful bar- 
gaining, and finally a concealed transfer, the formation of a 
new corporate entity, and the refusal to rehire his old 
employees, who were obviously union adherents, 


It is conceivable that the material in the Regional Di- 
rector’s files supports his change of mind—although there 
is no suggestion that such material was discovered after the 
complaint issued. But the Court can’t decide the merits 
of his ‘‘switch’’ without seeing that file. All that the sup- 
plemental decision does is say that the Regional Director 
does not now stand behind his complaint. This is only a 
statement of his current opinion, and not an explanation of 
why his second opinion is better than his first. 


In addition to backing off from the allegations about the 
discriminatory transfer, the supplemental decision also 
contends that acts of the Employer in February, 1960, cured 
any possible earlier runaway violations (JA(2) 18, 19). 
This contention is again in conflict with the complaint— 
which, in April, 1960, alleged that the refusal to rehire has 
been a violation since December, 1959. Therefore, at one 
time the Regional Director thought that the refusal to hire 
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was unlawful even after February, 1960. But the supple- 
mental decision argues that any possible violation was 
cured on February 2, 1960. Once again, we had evidence of 
a shifting explanation—without any justification. 


Apart from the inconsistencies between the complaint 
and the supplemental decision, the rationale of the decision 
itself on the nature of the February, 1960 bargaining is 
faulty. The decision contends that, even if the October, 
1959 transfer was unlawful, the Employer engaged in good 
faith bargaining with the Union in February, 1960, with a 
view toward resuming Port Jervis operations. 


Union representatives who participated in this post- 
move bargaining advise us that the Employer only talked 
about resuming only a small part of the old Port Jervis 
operation—to do the skilled work in his manufacturing that 
couldn’t be done cheaply by the untrained Wilkes-Barre 
employees. If this is the case, it shows that only dire busi- 
ness necessity—and not a sincere revision in its unlawful 
hostility towards the Union—compelled the Employer to 
even discuss operating in Port Jervis. In addition, the pro- 
posed resumption would only compel the Employer to re- 
store the collective bargaining rights of a few of the ter- 
minated Port Jervis employees. 


Tt is this alleged good faith bargaining about resump- 
tion—even though the Employer eventually decided against 
resumption—which the Board says cured any unlawful 
effects of the transfer. This analysis is based on the hypo- 
thesis that, once a move for an unlawful purpose has oc- 
curred, the violation can be cured if the Employer considers 
changing his mind. But the Board itself rejected this fal- 
lacy in a recent case. In Town & Country M. fg., 136 NLRB 
No. 111 (1962), 49 LRRM 1918, 1922, it pointed out that 
“No genuine bargaining over a decision to terminate a 
phase of operations can be conducted where that decision 
has already been made and implemented.’’ Though that 
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case dealt with the termination of only part of an operation, 
the principle applies equally to'a whole operation. 


The Board’s analysis in Town & Country is quite cor- 
rect. What kind of good faith bargaining can oceur once 
the Employer, by his unlawful acts, has disarmed the 
Union? 


The supplemental decision says the Port Jervis reopen- 
ing was blocked because bank loans were unavailable (JA 
(2) 19). But it admits the loans were denied because the 
post-move negotiations between the Employer and the 
Union fell through. Therefore, the failure of these nego- 
tiations—and not the denial of the loans—blocked the 
return. All the record shows about the nature of post-move 
negotiations is that, in the face of the Employer’s persist- 
ent unlawful conduct, and the logic of Town & Country, 
“*It did not appear to the Regional Director that such bar- 
gaining was other than in good faith”’ (JA(2) 19). 


It is a big and varied world. Many unexpected things 
happen. It is possible that unique facts in this case support 
the Director’s conclusion that the Employer had a change 
of heart. But, at this moment, the settlement is clearly 
‘‘unjustified’”’ in its handling of this issue. 


Il. The Settlement Is Inadequate 


Even if we accept most of the supplementary decision’s 
conclusions about the import of the unseen evidence, the 
settlement is still an inadequate remedy for the violations 
which apparently exist. 


For instance, the Union asked the Board to compel the 
runaway to return as part of the settlement. This is the 
logical measure to correct the unlawful move. Shouldn’t 
the plant’s machinery be again put on trucks and returned 
to Port Jervis, rather than the Port Jervis employees’ 
accepting the present settlement, selling their homes, and 
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moving themselves and their families to Wilkes-Barre in 
pursuit of the violator (JA(1) 27)? 


It is true that current Board remedies for runaway 
shops may not require the prodigal’s return. See Mack- 
niesh, 119 NLRB 162 (1957); Bermuda Knitwear, 120 
NLRB 332 (1958); Tennessee-Carolina Transportation, 
108 NLRB 1369 (1954). Contra, Houston Chronicle, 101 
NLRB 1208, 1217, Enf. den. on other grounds, 211 F. 2d 
848 (C. A. 5, 1954); Board Member Murdock’s dissent in 
Tennessee-Carolina Transportation, 108 NLRB 1374; Inter- 
mediate Report, Bermuda Knitwear, 120 NLRB 344. But 
there are signs the Board itself is changing its position. 
In Town & Country, infra, it ordered the violating employer 
to resume operations which he had unlawfully contracted 
out (49 LRRM 1922). 


But, regardless of the Board’s current position, it is our 
contention that, as a matter of law, the proper remedy 
here would be to require the Employer to return his opera- 


tions to Port Jervis. We asked the Board to include such 
a remedy in the settlement. There are no facts clearly 
showing that it is inappropriate in this case. The Court 
has the power of directing the Board to adopt appropriate 
remedies even if they have been rejected by the Board. 
NLRB v. District 50, UMW, 355 U. S. 453, 458 (1958). The 
Court here should direct the Board to require a ‘‘resump- 
tion’? remedy. 


Even if the Court is hesitant to decide this question at 
the present stage of the case, the matter of returning the 
runaway discloses another shortcoming in the record. If 
there are reasons why directing return to Port Jervis 
would be inappropriate, they are not now disclosed in the 
record. The best that can be said about the current record 
—from the Board’s point of view—is that we cannot finally 
say that return is appropriate and/or feasible. Because 
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the record is unsettled on this point, another remand, at a 
minimum, is unfortunately required. 


Ill. A Hearing Is Still Required 


If the Court wishes to give the Board still another 
chance to justify its decision, it is evident that the in 
camera procedure adopted so far by the Board is inade- 
quate. The Court’s earlier decision emphasized that a 
charging party need not automatically be entitled to a 
hearing on the merits of a proposed settlement (JA(2) 7). 
We accept this proposition. It is perhaps analogous to 
saying that a litigant is not automatically entitled to a full 
trial merely because he has filed a complaint; in many in- 
stances, failure to plead a cause of action, dismissal by 
summary judgment, and other such procedures assure him 
due process without his having the benefit of a full dress 
trial. Presumably, a charging party protesting a settlement 
to the Board is not entitled to a hearing on the settlement 
unless he shows a rational basis for his request. The record 
demonstrates that there is such a basis here. 


The evaluation of the proposed settlement obviously 
depends on the assessment of fine evidentiary and legal 
questions. For instance, what evidence underlay the com- 
plaint’s allegation that the move was unlawful? What evi- 
dence underlay the Regional Director’s conclusion—cited 
in the supplemental decision—that the move was not un- 
lawful? What evidence supports the Regional Director’s 
conclusions that, despite the Employer’s bad faith bar- 
gaining before the move, the Employer’s post-move bar- 
gaining was in good faith? 


Before the Board can begin to adequately consider these 
matters, the existing evidence must be made available to 
the Union so that it can present its own contentions. Proba- 
bly this exchange of contentions will pose still further 
questions about the weight to be given to the evidence. 
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Some sort of a hearing will be inevitably required—rather 
than a mere reading of conflicting affidavits—for any ade- 
quate determination of the pros and cons of the settlement. 


The mechanics of a hearing on the settlement would 
pose some problems in procedure—but once the principle 
of a hearing is accepted, the details will be resolved by 
experimentation and ingenuity. 


The concept that a party may be heard on the merits of 
a settlement is not novel. For instance, Rule 23(c) of the 
Federal Rules of Civil Procedure prohibits settlement of a 
class action without court approval after notice to all mem- 
bers of the class, i.e., the parties. Moore’s Federal Prac- 
tice, Second Edition, V. 3, p. 3557, points out that: 


‘‘The Court in exercising its discretion must con- 
sider all the available facts; it may not approve a 
settlement, over the objection of even one stock- 
holder, solely on the ground that it has been recom- 
mended by all the attorneys of record, without con- 
sidering the documents relied on by the attorneys or 
giving the objecting stockholder a hearing.’’ 


CONCLUSION 


For the reasons set forth above, it is respectfully sub- 
mitted that the Board’s decision and order herein should 
be reversed and set aside, 


Respectfully submitted, 


Bensamin Wrz and Epwarp Wrnne, Esas., 
Attorneys for Petitioners, 
99 University Place, 
New York 3, New York. 


Dated: October 12, 1962 
New York, New York 
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APPENDIX 


The Labor Management Relations Act, 1947, 61 Stat. 
136-162, 29 U. S. C. $151, et seq., provides, in part, as 
follows: 


Section 8(a) (1), 29 U. S. C. §158 (a) (1) 


“‘Tt shall be an unfair labor practice for an em- 
ployer— 


‘¢(1) to interfere with, restrain, or coerce 
employees in the exercise of the rights guaran- 
teed in Section 7;”’ 


Section 8(a) (3), 29 U. S. C. §158 (a) (3) 


“‘Tt shall be an unfair labor practice for an em- 
ployer— 


“¢(3) by discrimination in regard to hire or 
tenure of employment or any term or condition 
of employment to encourage or discourage mem- 
bership in any labor organization’’ 


Section 8(a) (5), 29 U. S.C. $158 (a) (5) 


‘‘Tt shall be an unfair labor practice for an em- 
ployer— 


“«(5) to refuse to bargain collectively with the 
representatives of his employees,’’ 


Section 10(e), 29 U. S. C..§160(e) 


“‘The Board shall have power to petition any 
court of appeals of the United States, or if all the 
courts of appeals to which application may be made 
are in vacation, any district court of the United 
States, within any circuit or district, respectively, 


[19] 
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wherein the unfair labor practice in question oc- 
curred or wherein such person resides or transacts 
business, for the enforcement of such order and for 
appropriate temporary relief of restraining order, 
and shall file in the court the record in the proceed- 
ings, as provided in Section 2112 of title 28, United 
States Code. Upon the filing of such petition, the 
court shall cause notice thereof to be served upon 
such person, and thereupon shall have jurisdiction of 
the proceeding and of the question determined there- 
in, and shall have power to grant such temporary 
relief or restraining order as it deems just and 
proper, and to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board. No 
objection that has not been urged before the Board, 
its member, agent, or agency, shall be considered by 
the court unless the failure or neglect to urge such 
objection shall be excused because of extraordinary 
circumstances. The findings of the Board with re- 
spect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be 
conclusive. If either party shall apply to the court 
for leave to adduce additional evidence and shall 
show to the satisfaction of the court that such addi- 
tional evidence is material and that there were rea- 
sonable grounds for the failure to adduce such evi- 
dence in the hearing before the Board, its member, 
agent, or agency, the court may order such addi- 
tional evidence to be taken before the Board, its 
member, agent, or agency, and to be made a part of 
the record. The Board may modify its findings as 
to the facts, or to make new findings, by reason of 
additional evidence so taken and filed, and it shall 
file such modified or new findings, which findings 
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with respect to questions of fact if supported by sub- 
stantial evidence on the record considered as a whole 
shall be conclusive, and shall file its recommenda- 
tions, if any, for the modification or setting aside of 
its original order. Upon the filing of the record with 
it the jurisdiction of the court shall be exclusive and 
its judgment and decree shall be final, except that 
the same shall be subject to review by the appropri- 
ate United States court of appeals if application was 
made to the district court as hereinabove provided, 
and by the Supreme Court of the United States upon 
writ of certiorari or certification as provided in sec- 
tion 1254 of title 28.”’ 


Section 10(f), 2 U. S. C. §160 (f) 


‘‘Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the 


relief sought may obtain a review of such order in 
any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in ques- 
tion was alleged to have been engaged in or wherein 
such person resides or transacts business, or in the 
United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition 
yraying that the order of the Board be modified or 
set aside. A copy of such petition shall be forthwith 
transmitted by the clerk of the court to the Board, 
and thereupon the aggrieved party shall file in the 
court the record in the proceeding, certified by the 
Board, as provided in section 2112, of title 28, United 
States Code. Upon the filing of such petition, the 
court shall proceed in the same manner as in the case 
of an application by the Board under subsection (e) 
of this section, and shall have the same jurisdiction 
to grant to the Board such temporary relief or re- 
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straining order as it deems just and proper, and in 
like manner to make and enter a decree enforcing, 
modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board; the 
findings of the Board with respect to questions of 
fact if supported by substantial evidence on the 
record considered as a whole shall in like manner be 
conclusive.’’ 


The Rules of Federal Procedure provide, in part, as 
follows: 


Rule 23(c) 


“Dismiss or Compromise. A class action shall 
not be dismissed or compromised without the ap- 
proval of the court. If the right sought to be en- 
forced is one defined in paragraph (1) of subdivision 


(a) of this rule notice of the proposed dismissal or 
compromise shall be given to all members of the 
class in such manner as the court directs. If the 
right is one defined in paragraphs (2) or (3) of sub- 
division (a) notice shall be given only if the court 
requires it.’’ 
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Petitioner, 
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Nationa, Lazor Rexations Boar, Respondent, 
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Rosette SHoe Corporation, Harry A. Lesowrrz, CHARLES 
RosenruaL, Batrr Sor Company, Intervenors. 


Case No. 16,964 


Nationa, Lazor Retations Boarp, Petitioner 
v. 


Texrme Workers Union or America, AFL-CIO, 
Respondent. 


ON PETITION FOR ENFORCEMENT OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 
AFTER PROCEEDINGS PURSUANT TO REMAND 
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STATEMENT OF THE CASE 


This Court on July 27, 1961, on the petition of the Textile 
Workers Union of America, AFL-CIO, in Case No. 16,057, 
to review the original order of the Board, ordered the 
Board to (1) grant the Union a reasonable opportunity to 
be heard on its objections to the stipulation or (2) present 
on the record reasons for accepting it despite those objec- 
tions (J.A. (2) 8). The Board’s order was based on a 
stipulation agreed to by the Board’s General Counsel and 
the Intervenors, respondents before the Board (J.A. (1) 
14-23). 

On January 23, 1962 the Board issued a supplemental 
decision and order in Case No. 16,964, pursuant to the 
decision and remand of the Court (J.A. (2) 12-21). The 
Board petitioned to enforce this supplemental decision on 
April 6, 1962 (J.A. (2) 22-25). 

The Textile Workers Union of America, respondent in 
Case No. 16,964, referred to herein as Respondent, seeks 
to resist the enforcement of the supplemental decision on 


the ground that the Board’s decision does not justify the 
settlement agreed to by the Board and the Intervenors on 
July 13, 1960. The Respondent contends that a hearing 
before the Board is still required on the propriety of the 
settlement before the Court may issue a decree enforcing 
the Board’s supplemental order. 


ARGUMENT 


Intervenors fully expressed their position in the brief 
filed before this Court in Case No. 16,057. 

In opposition to Respondent’s request for a hearing, 
Intervenors direct the Court’s attention to the fact that 
paragraph 8 of the stipulation referred to above provides: 


‘¢ All parties hereto waive the filing of answer, hearing, 
intermediate report of trial examiner, the filing of 
exceptions and briefs, oral argument before the Board, 
the making of finding of fact or conclusions of law by 
the Board, and all further and other procedure to 
which the parties may be entitled under the Act or the 
Rules and Regulations of the Board.’’ (J.A. (1) 16). 
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One of the principal considerations given by the Board 
for the stipulation was the waiving of a hearing. A hearing 
on the adequacy of the order agreed to by the stipulation 
would, of necessity, be as extensive and inclusive as a hear- 
ing on the merits. Clearly, if the Board?s_promise to 
waive the hearing and enter the order, as agreed, falls, 
the agreement of Intervenors to the entry of the order, 
without the expense of a hearing, falls, and the Board 
can only proceed ab initio on its complaint in the original 
proceeding. 

We submit that to require this would thwart the intent 
of Congress in the Administrative Procedure Act} and of 
the law in general, to encourage settlements of disputes 
giving rise to litigation. 

The Court must balance the necessity for according all 
parties an opportunity to be heard with the requirement 
that the policies of the Act be effectuated. As Judge Tyler 
recently stated, quoting Ewing v. Mytinger & Casselberry, 
339 U.S. 594: “It is sufficient, where only property rights 
are concerned, that there is at some stage an opportunity 
for a hearing and a judicial determniation.”’ (Livingston 
v. McLeod, 51 LRRM 2315 (D.C.S.N.Y.).) [Emphasis added.] 

Not only has Respondent had an opportunity to be heard 
before the Board here, but is having a very adequate oppor- 
tunity to be heard on two occasions before this Court. We 
submit that here, as in the Livingston case, ‘‘the refusal of 
the Regional Director to afford: [the union] an adversary 
or trial-type hearing did not amount to a deprivation of 
due process.”’ 


160 Stat. 287, 5 U.S.C. Sec. 1001 et seq. 


4 
CONCLUSION 


Accordingly, we urge the Court to issue a decree en- 
forcing the Board’s order as agreed to by the stipulation, 
with every portion of which the Intervenors have complied 
long ago. 

Respectfully submitted, 
Sericman & Seiicman 
295 Madison Avenue 
New York 17, New York 


Heten F. Humpsrey 
Humphrey and Young 
1509 22nd Street, N.W. 
Washington 7, D. C. 


Attorneys for Intervenors 


Washington, D. C. 
Dated: November 19, 1962 
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STATEMENT OF QUESTIONS PRESENTED 


As stated in the prehearing conference stipulation 
{J.A. (2) 27)* the questions presented are as follows: 

1. Whether the Board, in its proceeding pursuant 
to remand of the case, has fully complied with the re- 
quirements of the Court’s prior opinion herein. 

2. Whether upon the basis of the reasons set forth 
in the supplemental decision, the Board acted within 
its discretion in accepting the stipulation as the basis 
for the order, notwithstanding the Union’s objections. 


2In keeping with the reference symbols used by the Union in 
its brief (p. 2, fn.) references to the joint appendix in the 
prior proceeding are designated “J.A. (1),” and references to 
the post-remand joint appendix are designated “(J.A. (2).” 
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Summary of argument. 
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ing the stipulation as a basis for its order, not- 
withstanding the Union’s objections 
A. The absence of a plant reopening pro- 
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C. The qualification of the bargaining 
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No. 16964 


NationaL Lasor RELATIONS Board, PETITIONER 
Vv. 


TExTILE WorKERS UNION or America, AFL-CIO, 
RESPONDENT 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE NA- 
TIONAL LABOR RELATIONS BOARD AFTER PROCEEDINGS 


PURSUANT TO REMAND 
BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 

This case is before the Court upon the petition of 

the Board for enforcement of an order which the 

Board has reinstated after further proceedings di- 
(1) 
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rected by this Court in its opinion of July 27, 1961, 
in No. 16057 (294 F. 2d 738). This Court has juris- 
diction under Section 10 (e) and (f) of the National 
Labor Relations Act, as amended (61 Stat. 136, 73 
Stat. 519, U.S.C., Secs. 151, et seg.), and upon the 
Court’s prior exercise of jurisdiction over these par- 
ties and this proceeding. By its petition in No. 
16964 the Board seeks affirmance of the order not- 
withstanding the objections of the Union, and its. 
enforcement against the intervenor company, respond- 
ent before the Board. The Board’s order is reported 
at 135 NLRB No. 57. 


A. The initial Board proceeding 

The Board order under review in the prior proceed- 
ing (J.A. (1) 46-51) is unreported. It was entered 
pursuant to a stipulation (J.A. (1) 14-29) between 
the General Counsel and Roselle Shoe Corporation, 
Harry A. Lebowitz, Charles Rosenthal, and Balfi Shoe 
Company, Inc., herein collectively called the Employ- 
ers, in a prehearing settlement of unfair labor prac- 
tices alleged in a complaint issued upon charges filed 
by the Union. The proceedings which culminated in 
the issuance of that order are as follows: 

The Union filed charges (J.A. (1) 2-4) against the 
Employers January 11, 1960, on the basis of which 

2 This is a consolidated proceeding (by virtue of the Court’s 
order of September 26, 1962, granting the Board’s motion to 
consolidate) ; the Court determined its jurisdiction in the mat- 
ter on September 26, 1962, when it vacated its order of August 
8, 1962, directing the Board to show cause why the Board’s 
petition for enforcement should not be dismissed for lack of 


jarisdiction. The Board’s return to the order to show cause 
was made August 17, 1962. 
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the Board’s Regional Director issued a complaint 
(J.A. (1) 5-12) on April 29, 1960. In substance, the 
complaint alleged as follows: The Union, as the col- 
lective bargaining representative of the production 
and maintenance employees at the Port Jervis, New 
York, plant of the Roselle Shoe Corporation, had 
commenced contract renewal negotiations with Roselle 
in July 1959 (J.A. (1) 6, 7, 8, 9). On September 21, 
the Union filed a grievance concerning the wage rates 
of lasters in the unit but Roselle refused to consider 
it. Some of the employees went on strike on Sep- 
tember 24 in protest against the Company’s refusal 
to process the grievance but terminated their strike 
on September 26 and requested reinstatement. Ro- 
selle refused to reinstate them until the Union and 
the employees abandoned their grievance and agreed 
not to press it (J.A. (1) 8). 

On October 9, the employees went on strike in sup- 
port of their bargaining demands. The Company 
thereafter bargained individually with the employees, 
and disseminated false and misleading information 
to them concerning the obstacles to reaching a new 
agreement with the Union (J.A. (1) 9). About Octo- 
ber 30, 1959, a new corporation, known initially as 
Amalfi Shoe Company, Inc., but later renamed Balfi 
Shoe Company, Inc., was formed with offices and a 
plant in Wilkes-Barre, Pennsylvania, under the same 
ownership and control as Roselle with which it was 
affiliated as a single integrated enterprise (J.A. (1) 
6, 7). During October and November, the manufac- 
turing operations performed at Roselle’s Port Jervis 
plant were transferred to the Wilkes-Barre plant of 
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Balfi and performed by employees hired at the latter 
location, although both the move and the hirings were 
concealed from the Union (J.A. (1) 9-10). The em- 
ployees at Port Jervis terminated their strike in De- 
cember 1959, and applied for reinstatement, but Ro- 
selle refused to reinstate them unless they abandoned 
their bargaining demands (J.A. (1) 10). 

The complaint alleged that the Employers violated 
Section 8(a) (3) and (1) of the Act by refusing to 
reinstate the employees who struck in September in 
support of their grievance and by refusing to rein- 
state the strikers at Port Jervis upon their applica- 
tion in December (J.A. (1) 10-11). The complaint 
also alleged that the Employers violated Section 8(a) 
(5) and (1) of the Act by refusing to bargain about 
the lasters’ grievance and demanding that it be aban- 
doned as a condition to the striking employees’ rein- 
statement; by bargaining directly with individual 
employees and disseminating false information con- 
cerning obstacles to the negotiation of a new contract; 
by failing to notify the Union before moving opera- 
tions from Port Jervis to Wilkes-Barre; and by 
conditioning the reinstatement of the strikers upon 
abandonment of their bargaining demands (J.A. (1) 
10-11). The Employers filed an answer generally 
denying the allegations of the complaint, and, in 
addition, asserting affirmatively that the September 
strike was in violation of an existing bargaining 
agreement, that the Union had failed to bargain in 
good faith, and that the striking employees had en- 
gaged in misconduct which removed them from the 
protection of the Act (J.A. (1) 12-13). 
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A stipulation in settlement of the complaint was 
entered into July 13, 1960, between the General Coun- 
sel of the Board and the Employers, subject to Board 
approval. By the terms of the stipulation, the Em- 
ployers’ answer was withdrawn and all further pro- 
cedural steps before the Trial Examiner and Board 
were waived (J.A. (1) 16). Under the settlement, 
the Employers, without admitting the commission 
of the unfair labor practices alleged in the complaint, 
consented to the entry of a Board order and an en- 
forcement decree in an appropriate Court of Appeals 
(J.A. (1) 15-16, 22). The proposed order provided 
that the Employers should cease and desist from (1) 
refusing to bargain with the Textile Workers as 
the representative of the Port Jervis employees; 
(2) bargaining directly with the employees; (3) dis- 
seminating false and misleading information to em- 
ployees in order to undermine the Union; (4) 
transferring the Port Jervis operations without 
notice to the Union; (5) requiring the abandonment 
of a grievance before reinstating employees; (6) re- 
fusing to reinstate employees to induce them to 
abandon bargaining demands; (7) discouraging mem- 
bership in the Union by refusing to reinstate em- 
ployees; and (8) in any like or related manner 
interfering with their employees’ exercise of their 
rights under the Act (J.A. (1) 17-18). Affirma- 
tively, the order provides for the Employers to (1) 
offer immediate and full reinstatement at the Wilkes- 
Barre plant, together with moving expenses, to such 
of the Port Jervis employees as the Regional Director 
determines are entitled thereto; (2) pay the sum of 
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$12,000 in three equal installments over a period of 
4 months as liquidated back pay to be distributed 
among the Port Jervis employees discriminated 
against in such proportions as the Regional Director 
shall determine to be due each employee; (3) pay for 
any additional loss of earnings which may result from 
failure promptly to offer reinstatement to employees 
at Wilkes-Barre or promptly to employ those ac- 
cepting the offer; (4) bargain with the Union as rep- 
resentative of the employees at the Port Jervis plant 
if it is reopened; (5) bargain with the Union about 
the effect upon the Port Jervis employees of the 
transfer of operations to Wilkes-Barre insofar as 
this does not interfere with the Employers’ obliga- 
tions to any other labor organization; and (6) post 
appropriate notices (J.A. (1) 18-21). 

The Union did not sign the stipulation and filed 
objections to its approval by the Board (J.A. (1) 
31-41). It also requested a hearing on the objec- 
tions (J.A. (1) 30-81). Im its objections the Union 
asserted that (1) the remedy provided was inade- 
quate in that it did not require reopening of the Port 
Jervis plant (J.A. (1) 32-35); (2) the liquidated 
amount of backpay was inadequate since it should be 
computed to the date an adequate offer of reinstate- 
ment was made which had not occurred at the time 
of execution of the stipulation (J.A. (1) 36-37); and 
(3) the bargaining order qualifying, as noted above, 
the Employers’ duty to bargain with the Union with 
respect to the effect of the transfer of operations 
upon the Port Jervis employees was invalid (J.A. 
(1) 37-38). 
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The Board considered and rejected as lacking in 
merit the Union’s objections to the settlement and 
its request for a hearing (J.A. (1) 44,n.1). Accord- 
ingly, the Board approved the stipulation and en- 
tered the order as agreed upon by the General 
Counsel and the Employers (J.A. (1) 44, 46-51). 


B. The Court review proceeding 


On November 5, 1960, the Union filed a petition 
with this Court to review the Board’s order. The 
Employers intervened and, after the usual proceed- 
ings, the Court on July 27, 1961, issued an opinion 
setting aside the order and remanding the case to 
the Board for further proceedings in accordance 
therewith. 

In essence, the basis for remand of the proceeding 
was the Court’s conclusion that the record needed 
further amplification before the requisite review 
could be accorded. Specifically, the Court noted that 
the only reference in the Board’s decision to the 
Union’s objections was a footnote stating that the 
“objections and request for a hearing are denied as 
lacking in merit”? (J.A. (2) 6). With reference to 
this statement, the Court observed (J.A. (92) 6-7): 

We do not learn from this why the objections 
and request for a hearing were lacking in 
merit. * * * No explanation is given in the 
decision, nor in the stipulation, in justification 
of the settlement. 

The Court continued (J.A. (2) 8): 

On the present review of the order we are 
not able to pass intelligently upon the Board’s 
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conclusion of lack of merit in the objections. 
There is neither evidence in the record nor 
explanation in the decision for the conclusion. 

In this situation, * * *, we are of the opin- 
ion that the order cannot stand without either 
(1) a reasonable opportunity for the union to 
be heard on its objections or (2) a presentation 
on the record of reasons for acceptance of the 
stipulation as the basis for the order notwith- 
standing the Union’s objections—a presenta- 
tion which in light of those objections would 
enable a reviewing court to make an intelligent 
decision as to whether the Board’s action was 
within the broad discretion which we recog- 
nize the Board possesses. 


C. The Board proceeding following remand 


In conformity with the requirements of the Court’s 
opinion, the Board reconsidered the settlement in light 


of the Union’s objections and reexamined the record 
before it (J.A. (2) 12). On January 23, 1962, the 
Board issued a supplemental decision and order, the 
propriety of which is now before the Court, in which 
the Board affirmed its prior decision and order in all 
respects and set forth the considerations which caused 
it to approve the settlement. 

In reaching its conclusions the Board considered 
not only the formal record of the proceeding, but also 
administrative advice furnished by the General Coun- 
sel and the Regional Director relevant to the desira- 
bility and adequacy of the proposed settlement (J.A. 
(2) 12). The Board considered the record and infor- 
mation before it to be adequate for the purpose of 
passing upon the settlement and objections. It there- 
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fore determined to proceed upon remand in accord- 
ance with that alternative of the Court’s opinion per- 
mitting it to make “‘a presentation on the record of 
reasons for accepting the stipulation as a basis for 
the order notwithstanding the Union’s objections” 
(J.A. (2) 12-13). 

The Union’s objections were viewed by the Board as 
raising issues concerning the appropriateness of three 
aspects of the settlement, namely: (a) the absence of 
a provision requiring the reopening of the Port Jervis 
plant rather than the provision for job offers at 
Wilkes-Barre; (b) the provision for $12,000 backpay 
rather than $80,000 as contended for by the Union; 
and (¢) the qualification upon the Employers’ obliga- 
tion to bargain with the union to preclude interference 
with the Company’s statutory obligation to the repre- 
sentative of its employees at the Wilkes-Barre plant 


(J.A. (2) 15). The Board, in its supplemental deci- 
sion, outlined the general considerations governing the 
evaluation of administrative settlements, and then set 
forth specifically its reasons for approving the instant 
settlement, notwithstanding the Union’s objections. 
Those reasons may be summarized as follows: 


a. The absence of a plant reopening provision 

The Union’s objection to the absence of a plant re- 
opening provision in the order was based upon its 
contention that the relief otherwise provided was 
thereby rendered ineffectual. The Union argued that 
the hardships which would necessarily be incurred by 
the employees in moving to Wilkes-Barre to accept 
the offers of jobs at that location, made the possibility 
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of acceptance remote (J.A. (1) 32-33). The Union 
also urged that unless the Port Jervis plant was re- 
opened, the cease and desist provisions of the order 
were meaningless, and the Union’s status as collective 
bargaining agent would be destroyed (J.A. (1) 33-36). 

In the Board’s view, this objection of the Union 
stemmed from its contention that the October 1959 
transfer of operations to Wilkes-Barre was discrimi- 
natorily motivated. The Board concluded, however, 
that the settlement could not be evaluated on that 
basis, since the Regional Director had advised that 
he did not intend to try the case on that theory. Since 
the Regional Director’s evaluation of the evidence 
available revealed that such a motivation for the 
move could not be established, he did not regard the 
termination of the employees as violative of Section 
8(a)(3) of the Act (J.A. (2) 17-18). Furthermore, 
the Regional Director was of the opinion that neither 
the evidence concerning the Employers’ subsequent 
negotiations with the Union relative to the reopening 
of the plant, nor that concerning the Employers’ deci- 
sion of February 2, 1960, not to reopen, established 
that the bargaining had been otherwise than in good 
faith, or that the decision not to reopen was based 
upon any considerations other than economic ones 
(tbid.). The Regional Director reported that avail- 
able evidence supported the view that the February 2 
decision not to reopen was based upon economic con- 
siderations, in that the bank loans essential for re- 
opening were contingent upon an agreemerit with the 
Union and that the failure to reach agreement had 
rendered the reopening economically unfeasible (J.A. 
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(2) 18, fn. 5). It was the Board’s opinion that ‘‘[i]n: 
these circumstances, an order to reopen the plant did 
not and does not seem appropriate” (J.A. (2) 18). 


" b. The limitation of backpay liability to $12,000 

The Union’s objection to the Board’s limitation of 
backpay liability to $12,000 is based upon its conten- 
tion that backpay should “at least be based on the 
date the company offered its employees reinstate- 
ment”? (J.A. (1) 37; J.A. (2) 18). According to 
the Union’s estimate, such a computation would result 
in a figure close to $80,000 (ibid.). This estimate is 
apparently based on the assumption that the transfer 
of the plant was discriminatorily motivated, and that 
there was no termination of backpay liability until 
the October 1960 offers of reinstatement (J.A. (2) 
18). The Board again, in this instance, rejected the 
Union’s theory as a basis for appraising the settle- 
ment. In accordance with the Regional Director’s 
evaluation of the evidence, backpay liability would 
attach only for the period from the employees’ un- 
conditional offer of December 28, 1959, to return to 
work, to the February 2, 1960, economically moti- 
vated decision of the Employers not to reopen the 
plant (J.A. (2) 18-20). The Board concluded that 
under these circumstances, ‘it would be unnecessary 
and inappropriate to permit backpay to accrue be- 
yond February 2, 1960, to dissipate the effects of 
the unfair labor practices that might possibly be 
found”’ (J.A. (2) 19). 

From an examination of the Company’s records, 


the Regional Director was of the opinion that gross 
666656—62——3 
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baékpay for thé 5-wéek period in question would not 
aynount to more than $20,000. Thé Regiénal Direc- 
tor, in recommending accéptance of the $12,000 setfle- 
ment figure, took mto account as an offset to the 
$20,000 figure the interim earnings of the employees 
during the backpay period (J.-A. (1) 36). The Di- 
rector and, in turn, the Board, also considered the 
Company’s marginal financial condition which might 
have made the collection of a greater amount difficult 
and speculative (J.A. (2) 19-20). The Board ap- 
proved the settlement amount as “‘appropriate and 
sufficiently adequate to effectuate the policies of the 
Act in this proceeding’”’ (7bid.). 
¢. The qualification of thé bargaining ordér 

The Union’s objection to the qualification of the 
bargaining obligation by a provision inserted to pré- 
vent encroachment upon the representation rights of 
the union certified by the Board as representative 
of the Wilkes-Barre employees, was based upon thé 
Union’s assertion that the other organization was 
“company chosen and dominated’’ and therefore not 
entitled to protection (J.A. (1) 37-38; J.A. (2) 20= 
21). The Board rejected this claim as a basis for 
evaluation of the settlement, because the same asser= 
tion of illegal assistance to the other organization 
had been the subject of a formal chargé which the 
Regional Director for the Board’s Fourth Region had 
dismissed after investigation had failed to reveal 
sufficient evidence to warrant isstiance of an unfair 
labor practice complaint (J.A. (2) 21; J.A. (1) 39- 
4). Wilder thesé citcumstatices, the Boaid insertéd 
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the qualification in the bargaining order for the pur- 
pose of protecting “the representation tights of the 
other certified organization from possible eticroach- 
ment or infringement by thé Union” (J.A- (2) 21). 
In the Board’s view such a provision was, and is 
“necessary for thé proper administration of the Act” 
(ibid.). 

On the basis of the foregoing considerations, the 
Board concluded that approval of the settlement was 
“appropriate and proper’? notwithstanding the 
Union’s objections (#bid.). 

SUMMARY OF ARGUMENT 


As the Court recognized in its previous opinion in 
this case, the Board has “‘broad discretion” to pro- 
vide relief for alleged unfair labor practices by means 
of an agreed settlement as an alternative to litigation. 
Indeed, the nature of the administrative process, as 
well as the Administrative Procedure Act, obligates 
the Board to consider offers of settlement in light of 
the public interest which the Act is designed to serve. 
In its earlier consideration of the proceeding, the 
Court recognized that the Board may, without hold- 
ing a hearing, approve a settlement over the charging 
party’s objections. The only requirement laid down 
by the Court was that the Board provide a statement 
on the record of its reasons for accepting the settle- 
ment. The purpose of such a statement is to provide 
the Court with a basis for determining whether the 
Board in approving the settlenient; has abused its 
distretion, or otherwise atted in an arbitrary or 
capri¢ious mManrier. ; : 
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Whether an abuse of discretion has occurred is to 
be determined by an evaluation of the reasons set 
forth by the Board for approving the settlement 
despite the charging party’s objections. Since the 
Board’s decision is an administrative judgment, 
rather than an adjudicatory determination, the re- 
quirement of substantial evidence is not applicable. 
Rather, the Board may properly rely on administra- 
tive advice from the General Counsel and the ad- 
ministrative evaluation of evidence revealed by the 
Regional Director’s investigation. 

In the instant case, the Board has complied with 
the terms of the remand of this Court, by showing in 
its supplemental decision that it had reasonable 
grounds for approving the settlement, and thereby 
overruling the Union’s objections. Those objections 
are shown to be based upon a legal theory not sup- 


portable under the Regional Director’s evaluation of 
the evidence. The principles underlying the Board’s 
acceptance of the settlement are consistent with 
established Board doctrine as approved by the 
Courts, qualified only by the legitimate consideration 
of public interest factors relevant to the settlement 
of an administrative proceeding. 


ARGUMENT 

Introduction 
Settlement is recognized as the “lifeblood of the 
administrative process” (Final Report, Att’y Gen. 
Comm. Ad. Proc., Sen. Doc. No. 8, 77th Cong., 1st 
Sess., p. 35), and its effectuation is of “manifest 
importance” in the administration of the Act. Poole 
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Foundry & Machine Co. v. N.L.R.B., 192 F. 2d 740, 
742 (C.A. 4), certiorari denied, 342 U.S. 954. As 
the Supreme Court has stated (Wallace Corp. v. 
N.L.B.B., 323 U.S. 248, 253-254) : 
* * * With reference to the attempted settle- 
ment of disputes, as in the performance of other 
duties imposed upon it by the Act, the Board 
has power to fashion its procedure to achieve 
the Act’s purpose to protect employees from un- 
fair labor practices * * *. 

To prevent disputes * * *, the Board from 
the very beginning encouraged compromises and 
settlements. The purpose of such attempted 
settlements has been to end labor disputes, and 
so far as possible to extinguish all the elements 
giving rise to them * * *. [Footnote omitted.] 


Tt is clear, of course that in carrying out its ad- 
ministrative functions, the Board must be guided by 
the public interest, for it is a “public right’’ not “pri- 
vate rights’? which the Act confers. National Licorice 
Co. v. N.L.R.B., 309 U.S. 350, 362-364.? It is equally 
clear, as this Court has indicated, that it may be an 
abuse of administrative discretion for an agency to 
refuse to consider a settlement offer “on its merits,” 
and thus to ignore “factors which are relevant to the 
public interest.’’ Michigan Consolidated Gas Com- 
pany Vv. F.P.C., 108 U.S. App. D.C. 409, 429-431, 283 
F. 2d 204, 224-226 (C.A.D.C.), certiorari denied, 369 


2“The Board as a public agency acting in the public interest, 
not any private person or group, not any employee or group of 
employees, is chosen as the instrument to assure protection 
from the described unfair. conduct in order to remove obstruc- 
tions to interstate commerce.” Amalgamated Utility Workers 
v. Consolidated Edison Co., 309 U.S. 261, 265. 
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U.S. 913. Moreover, Section 5(b) of the Adminis- 
trative Procedure Act (5 U.S.C. See. 1004(b)) mani- 
fests a Congressional purpose to assure parties the 
right to propose settlements of administrative pro- 
ceedings, and to have them considered. 

Among the factors involved in a settlement proposal 
“which are relevant to the public interest”’ (Michigan 
Consolidated Gas Co., supra) is the adequacy of the 
remedy which is provided for the alleged infringement 
of the statutory mandate. In addition, administrative 
judgment must be exercised as to whether lesser im- 
mediate relief by settlement will do more to redress 
and prevent the unfair labor practices than greater 
relief delayed by litigation; whether measuring the 
risks of protracted litigation against its advantages, 
including estimates of the sufficiency of proof and the 
soundness of the legal position, the balance prepon- 
derates in favor of adjustment over contest; and 
whether evaluating the sufficiency of the settlement in 
the light of the demands on the agency’s over-all ca- 
pacity, budget resources and personnel are better 
devoted to other cases. See Mon. Att’y. Gen. Comm. 
Ad. Proc., N.L.R.B., S. Doc. No. 10, Part 5, 77th 
Cong., 1st Sess., p. 7, n. 30. 

Furthermore, when, as in the instant case, the charg- 
ing party objects to the settlement, the administrative 
judgment must also consider whether the objection 
stems more from the charging party’s zeal than from 
the asserted inadequacy of the settlement, and whether 
on that account the charging party is seeking more 
than the circumstances fairly warrant. In any event, 
the factors that are relevant to the acceptability of a 
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settlement are by no means identical with those which 
are pertinent in determining the relief warranted 
after a contest. To equate the two is to ignore vital 
differences between settlement and litigation. 


I. The Board has fully complied with the requirements of the 
Court’s prior opinion 

The Court stated in its prior opinion that in deter- 
mining the propriety of the Board’s acceptance of a 
settlement the basic question for the Court is “whether 
the Board’s action was within the broad discretion 
we recognize the Board possesses (J.A. (2) 8). In 
order that the Court might be ‘‘able to pass intelli- 
gently upon the Board’s conclusion of lack of merit 
in the [Union’s] objections” (ibid.) to the settlement 
here in issue, the Court remanded the case to the 
Board with the direction that it make a record hy 
one of two methods. The Board was told alterna- 
tively, either to (1) grant the Union a hearing on its 
objections to the settlement; or (2) provide a state- 
ment on the record of reasons for acceptance of the 
settlement notwithstanding the Union’s objections 
(ibid.). 

As the record shows, the Board chose the second 
alternative mode of proceeding, and in its supple- 
mental decision provided the Court and the parties 
with a reasonable and carefully considered statement 
of reasons for accepting the settlement. The Board’s 
supplemental decision, we submit, shows conclusively 
that the Board at all stages of this proceeding has 
acted within the allowable range of its discretion. Al- 
though the charging union continues to voice its ob- 
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jections to the settlement, it fails to show how the 
Board’s action was arbitrary or capricious—and thus 
constituted an abuse of administrative discretion—a 
showing which must be made if the Board’s action is 
to be disturbed.° 

As its supplemental decision discloses, the Board, 
in its evaluation of the appropriateness of the settle- 
ment stipulation, notwithstanding the Union’s objec- 
tions, relied upon administrative reports of investiga- 
tion and advice from the General Counsel and from 
the Regional Director who negotiated the settlement 
(J.A. (2) 16). Both the Regional Director and the 
General Counsel recommended approval of the settle- 
ment notwithstanding the objections, which they had 
opportunity to consider (J.A. (2) 16; J.A. (1) 30-31). 
In addition, the Board also had before it the Regional 
Director’s evaluation of the evidence disclosed by his 
investigation of the charges preparatory to issuance 
of the complaint, as well as the evidence disclosed by 
his investigation pursuant to consideration of the set- 
tlement proposal (J.A. (2) 16-17). 

3It is recognized that where, as in this instance, the scheme 
of the Act leaves to the Board “scope for the exercise of judg- 
ment and discretion” (N.Z.2.B. v. Pennsylvania Greyhound 
Lines, 303 U.S. 261, 265) the test upon review is whether Board 
action has been “arbitrary or capricious.” W.L.R.B. v. Mackay 
Radio & Telegraph Co., 304 U.S. 333, 348; and see Jnterna- 
tional Ass'n. of Machinists v. N.I.RB., 311 U.S. 72, 82; Pack- 
ard Motor Co. v. NLI.RB., 330 U.S. 485, 491-492; V.L.B.B. v. 
A. J. Tower Co., 329 U.S. 324, 330; V.L.R.B. v. National Truck 
Rental Co., 99 U.S. App. D.C. 259, 262-263, 239 F. 2d 422, 495— 
426 (C.A.D.C.), certiorari denied, 352 U.S. 1016; V.L.R.B. v. 
Newspaper and Mail Deliverers’ Union, 192 F. 2d 654, 657 
(C.A. 2). 
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The Board therefore was able to consider the pro- 
posed settlement and the objections to it in the light 


of the recommendations of the General Counsel and 
the Regional Director concerning the many factors 


involved in such a judgment. The Board was also 
fully informed of the Regional Director’s evaluation, 
after investigation, of the evidence relevant to the 
legal theories he considered controlling. Such admin- 
istrative advice and evaluation of evidence, it is sub- 
mitted, provided a reasonable basis upon which the 
Board could properly form its judgment concerning 
a matter within its acknowledged discretion. It is 
an essential attribute of the administrative process for 
an agency to rely upon such reports and advice. In 
the circumstances here, if the Board cannot so rely, 
the only alternatives available to it are a completely 
agreed upon settlement, or litigation through a formal 


hearing. This Court, however, has already rejected 
that notion (J.A. (2) 4). 


*It is not enough for the Union in this proceeding merely 
to dispute the Regional Director’s evaluation of the facts sur- 
rounding the transfer of the Employers’ plant from Port Jervis 
to Wilkes-Barre. “Implicit in the position of the Regional Di- 
rector is the fact that his work involves making decisions. The 
normal course of human behavior requires that some of these 
decisions be made upon an investigation of disputed facts. 
The Regional Director would hardly need to be an expert in 
his field if every decision he made were based upon an agreed 
factual situation. * * * But something more than error [with 
respect to a factual determination] is necessary to spell out ar- 
bitrary or capricious action.” NLRB. v. J. W. Rex Co., 248 
F. 2d 856, 358 (C.A. 3); WL.R.B. v. Volney Felt Mills, 210 F. 
2d 559, 560 (C.A. 6). 
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IL. The Board acted within its discretion in accepting the 
stipulation as a basis for its order, notwithstanding the 
Union’s objections 
As its supplemental decision shows, the Board had 

reasonable and sufficient grounds for approving the 

settlement, notwithstanding the Union’s objections.. 

It is clear that the Union’s objections stem from its 

assertion of a different legal theory than that upon 

which the Regional Director, on behalf of the General 

Counsel, intended to proceed. The Union’s objections 

also derive from a different evaluation of the evidence 

than that made by the Regional “irector as a result 
of his investigation. The Union» contentions, in ad- 
dition, evidence a lack of regard for limitations and 
considerations which the Board must weigh and 
respect. 
A. The absence of a plant reopening provision 

The Union argues (Br., p. 8-9, 10-11) that since 
the complaint ‘‘appears to allege a runaway shop 
violation,” only a remedy which included a require- 
ment that the Employers reopen their Port Jervis 
plant would be adequate to effectuate the policies of 
the Act. The Board, however, rejected the theory of 

a discriminatory transfer of the plant as the basis 

for evaluating the adequacy of the settlement. It 

grounded its action on advice received from the Re- 
gional Director to the effect that he had not contem- 
plated proceeding upon such a legal theory, inasmuch 
as his evaluation of the evidence failed to reveal that 

such a motivation could be established (J.A. (2) 17- 

18). It is settled, of course, that the General Counsel 

has exclusive control over the legal theory upon 
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which a complaint is to be litigated (Piasecki Aircraft 
Corp. v. N.L.R.B., 280 F. 2d 575, 586-588 (C.A. 3), 
certiorari denied, 364 U.S. 912, 933), and that the 
Board does not have authority to amend the com- 
plaint to include matters the General Counsel has not 
seen fit to include. International Union of Electrical 
Workers v. N.L.R.B., 110 U.S. App. D.C. 91, 289 F. 2d 
757 (C.A.D.C.). Accordingly, it was not an abuse of 
discretion for the Board to abide by the Regional 
Director’s advice as to what the complaint encom- 
passed, and to reject the theory of discriminatory 
transfer of operations urged by the Union. 

The Union concedes (Br., p. 14) as it must, that 
even where a transfer of operations is discrimina- 
torily motivated, and in violation of the Act, the 
Board’s usual remedy practice does not require the 
resumption of operations at the original location. 
The Board in its most recent decisions has adhered 
to that position. See, e.g., Darlington Manufactur- 
ing Company, 1389 NLRB No. 23, decided October 18, 
1962, 51 LRRM 1278, 1283-1287 (petition for review 
pending in this Court, sub nom. Teatile Workers 
Union v. N.L.R.B., Docket No. 17335). Further- 
more, the Regional Director’s conclusion based upon 
his evaluation of the evidence, that the employers’ 
decision of February 2, 1960, to abandon the Port 
Jervis operation appeared to be ‘“‘motivated only by 
economic considerations’? (J.A. (2) 18), precludes 
such a remedy. For as the Fourth Circuit recently 
stated: 
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** * [T]t has been uniformly held that the 
Board is without power to interfere with man- 
agement where the discontinuance of a part of 
the business is prompted by legitimate business 
motives and not in order to frustrate the pur- 
poses of the Act or interfere with employees 
in the exercise of the rights conferred upon 
them by statute. 


N.L.R.B. v. Preston Feed Corp., decided October 5, 
1962, 51 LRRM 2362, 2367; and see cases there cited. 
See also, N.D.R.B. v. Kelly and Picerne, Inc., 298 
F. 2d 895, 899 (C.A.1). 


B. The limitation of backpay liability 
The Union’s contention that the $12,000 backpay 
settlement is inadequate, stems from its view that 
the period should run from the date of transfer of 
the employers’ operations to Wilkes-Barre until the 


offer of reinstatement by the employer.’ However, 
as the Regional Director’s theory of the case did not 
subsume a discriminatorily motivated transfer, back- 
pay liability could not have attached until the em- 
ployees’ unconditional offer to return to work made 
on December 28, 1959 (J.A. (2) 18). The Union 
likewise assumes an unwarranted cut-off date for 
backpay liability. For the Regional Director was 
satisfied that the Employers’ February 2, 1960, de- 
cision to permanently terminate the Port Jervis 

5 Where an employer’s move to another location is discrim- 
inatorily motivated, the Board will order reinstatement with 
backpay up to the time of the employer’s offer of reinstate- 
ment at such other location. See Jndustrial Fabricating, Inc., 


119 NLRB 162, 173, enforced, 272 F. 2d 184 (C.A. 6); Rome 
Products Co., 77 NLRB 1217, 1221. 
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operation was economically motivated, thereby ren- 
‘dering that date appropriate as a cut-off date for 
backpay liability (J.A. (2) 19). The determination 
made in this regard is in accordance with the Board’s 
‘settled policy that where all or part of an employer’s 
business is permanently terminated for non-discrim- 
inatory reasons, liability for backpay does not extend 
beyond the date of termination.* See, e.g., Con- 
sumers Gasoline Stations, 126 NLRB 1041, 1043, en- 
forcement denied on other grounds, 284 F. 2d 781 
(C.A. 6), certiorari denied, 366 U.S. 909; Barbers 
Iron Foundry, 126 NLRB 30, 32-34; A. M. Andrews 
Co., 112 NLRB 626, 630, enforced, 236 F. 2d 44 (C.A. 
9); Colonial Fashions, Inc., 110 NLRB 1197, 1204; 
Randolph Corp., 89 NLRB 1490, 1495; Reynolds 
Corp., 74 NLRB 1622, 1671-1673; Cleveland-Cliffs 
Iron Co., 30 NLRB 1093, 1115, enforced, 133 F. 2d 
295, 302 (C.A. 6). 

Nor may the Board’s acceptance of the $12,000 
backpay figure be viewed as an abuse of discretion. 
The Regional Director’s examination of company rec- 
ords resulted in a calculation of gross backpay for the 
entire period in question not to exceed $20,000. Un- 

*This is the type of decision which a Regional Director 
regularly makes upon an evaluation of evidence relevant to 
liability upon compliance with a Board order or court decree. 
The Supreme Court has recognized that the policies of the 
Act “are advanced in some cases by resorting to the process 
of negotiation * * * rather than compulsion, as well as the 
trouble and expense of an enforcement decree.” W.L.2.B. v. 
Pool Mfg. Co., 389 U.S. 577, 580. Similarly, after the Board 


has secured a decree enforcing its order, it may always seek 
compliance “by negotiation.” Nathanson v. N.L.R.B., 344 U.S. 
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der settled law, that maximum figure would be reduced. 
by any interim earnings the employees earned or 
should have earned (J.A. (2) 20). In the view of the 
Regional Director and the General Counsel, other 
factors which rendered acceptance of that figure de- 
sirable were (1) its availability sooner than if de- 
pendent upon the outcome of litigation (J.A. (2) 17); 
(2) the uncertain financial status of the Employers’ 
business (J.A. (2) 20); and (3) the possibility that 
litigation might result in no backpay in view of the 
Employers’ colorable claim that they had resolved for 
economic reasons to terminate the Port Jervis opera- 
tions prior to the employees’ offer to return on De- 
eember 28, 1959 (J.A. (2) 19, fn. 6). These factors 
are relevant to any evaluation of the adequacy of the 
settlement and, under all the circumstances, it is man- 
ifest that the Board did not abuse its discretion in 
finding that the $12,000 backpay settlement “is appro- 
priate and sufficiently adequate to effectuate the 
policies of the Act in this proceeding”’ (J.A. (2) 20). 


C. The qualification of the bargaining order 


The Union’s objection to the provision of the order 
‘limiting the Employers’ bargaining duty to preclude 
interference with any obligations they might have 
toward any other labor organization, results from the 
Union’s failure to recognize interests other than its 
own which the Board must protect. The Board ap- 
proved the settlement notwithstanding this objection 
since the Board considered the insertion of “such a 
provision * * * necessary”’’ to protect the union now 
certified to represent the Employers’ Wilkes-Barre 
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employees (J.A. (2) 21). Charges filed by petitioner 
asserting that the Employers had illegally assisted 
that union by recognizing it were dismissed by the 
Regional Director for the Fourth Region (supra, p. 
12). Hence, for the Board to fail to protect the union 
at Wilkes-Barre now would be tantamount to finding 
an unfair labor practice where the General Counsel 
has refused to issue a complaint. To do so would be 
contrary to established Board policy. Times Square 
Stores Corp., 79 NLRB 361, 363-365. Furthermore, 
petitioner is not entitled to assert representation 
claims infringing upon the Employers’ obligation to 
the Wilkes-Barre union since it is at best speculative, 
as petitioner concedes (J.A. (1) 33), whether a sub- 
stantial number of the Port Jervis employees would 
accept reinstatement at Wilkes-Barre. Cf. California 
Footwear Company, 114 NLRB 765, 768-770, enforced, 
246 F. 2d 886, 888-889 (C.A. 9); Brown Truck and 
Trailer Mfg. Co., 106 NLRB 999, 1003. In the ab- 
sence of an affirmative showing of petitioner’s right 
to represent the Wilkes-Barre employees, there can be 
no question that the Board’s protection of the incum- 
bent union is proper and does not constitute an abuse 
of discretion. 
CONCLUSION 

It is submitted that the reasons stated by the Board 
for approval of the settlement stipulation as a basis 
for its order, notwithstanding the Union’s objections, 
provide an adequate basis for review by this Court. 
The Board’s supplemental decision is consistent with 
previously established Board policy and court deci- 
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sions. The appropriateness of the settlement, and 
the merits of the objections to it, were evaluated 
upon administrative advice and information which 
was fully adequate to inform the Board of the cir- 
cumstances surrounding the settlement. The admin- 
istrative handling of the settlement and the approval 
given it, we submit, were well within the allowable 
limits of Board discretion. 

For the foregoing reasons, the Board respectfully 
requests that its order herein be affirmed and enforced, 
and that the relief sought by the Union be denied. 

Sruarr RorHMAN, 
General Counsel, 
Dominick L. Manott, 
Associate General Counsel, 
Marce, Matxet-Prevost, 
Assistant General Counsel, 


ALLISON W. Brown, Jr., 
Stanpav E. WEINBRECHT, 
; Attorneys, 
National Labor Relations Board. 


NOVEMBER 1962. 


APPENDIX 


The Administrative Procedure Act (60 Stat. 237, 
5 U.S.C. Secs. 1001, e¢ seq.) provides i in relevant part 
as follows: 


Section 5(b) (5 U.S.C, 1004(b)). 

Procepure.—The agency shall afford all in- 
terested parties opportunity for (1) the sub- 
mission and consideration of facts, arguments, 
offers of settlement, or proposals of adjust- 
ment where time, the nature of the proceeding, 
and the public interest permit, and (2) to the 
extent that the parties are unable so to deter- 
mine any controversy by consent, hearing, and 
decision upon notice and in conformity with 
sections 7 and 8. 
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